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Competition Policy Objectives.







Case for competition rests mainly on economic grounds.
That competition increases economic efficiency and welfare.
Competition policy essentially an attempt to implement
economic policy by legal means.
“Competition law is about economics and economic
behaviour, and it is essential for anyone involved in the subject
– whether as a lawyer, regulator, civil servant or in any other
capacity – to have some knowledge of the economics
concerned.”
Whish, (2001, Competition Law, 4th ed.).

In Practice Other Objectives Matter Also






US – Restraining political power.
Imposed on Germany for political reasons.
EU – Market integration – traditionally more important.
Fairness v. Efficiency.
Often fundamental difference in approach between lawyers
and economists.

How Much Does Economics Matter?





Historic differences between US and EU
US traditionally more of an economics focus.
EU traditional focus on legal form rather than economic
impact.

Four Examples






Merger Control;
Market Definition;
Agreements between firms; and
Single firm market power.

Analysing Horizontal Mergers








Emphasis has shifted from structural approach to viable
theories of competitive harm.
Unilateral.
Coordinated.
US 1982 Merger Guidelines only considered coordinated
effects – unilateral effects only included in 1992 version.
EU traditionally used dominance standard – caught limited
range of unilateral effects cases.

Unilateral Effects







Based on detailed econometric analysis
FTC v. Staples, Inc., 970 F. Supp. 1066 (D.D.C.) 1997.
EU merger investigations still rely on more traditional
approach, involving assessment of market shares and
qualitative criteria such as ease of entry and buyer power.
Ivaldi & Verboven, (2001).
Grafton/Heiton – implicit rejection of econometric based
market definition.
Britvic/C&C

Coordinated Effects









Analytical tools much less developed.
Check list approach.
AirTours/ First Choice
CFI found firms would have insufficient information to detect
“cheating”, i.e. firms deviating from the collusive outcome.
There would be no credible deterrent that would discourage
“cheating” and provide firms with an incentive not to compete.
“…the Decision, far from basing its prospective analysis on
cogent evidence, is vitiated by a series of errors of assessment
as to factors fundamental to any assessment of whether a
collective dominant position might be created.”
Contrast Airtours with US Cruise Ships case.

Treatment of Efficiencies








Efficiency rejected in FTC v. Proctor & Gamble Co., 386 US
568 (1967)
Now standard practice to consider whether any anticompetitive effects are likely to be outweighed by efficiency
gains arising as a result of the merger.
Each version of US Merger Guidelines since 1982 has
expanded the efficiencies defence.
Original EU Merger Regulation contained no efficiency
defence.
Neven et. al. (1998) Commission has blocked mergers on the
grounds of efficiency gains.
New merger regulation provides for efficiencies defence.

Economics and Market Definition.






The SSNIP Test
1982 US Department of Justice Merger Guidelines.
SSNIP test seeks to identify smallest market within which a
hypothetical monopolist could impose a small significant nontransitory increase in price
Defined as a price increase of 5% for at least 12 months.

Vertical Restraints Evolution of US Judicial
Thinking








White Motor Co. v. United States, 372 US 253 (1963) Whether
or not arrangements were anti-competitive had to be based on
facts in each case.
United States v. Arnold, Schwinn et. al., 388 US 365 (1967)
Illegal per se.
Continental TV Inc. et. al. v. GTE Sylvania Inc., 433 US 36
(1977) – economics comes of age.
“when interbrand competition exists.....it provides a significant
check on the exploitation of intra-brand market power because
of the ability of consumers to substitute a different brand of the
same product.”
Non-price vertical restraints should be judged on rule of
reason basis.

US Courts Treatment of RPM





Per se illegal – Dr. Miles Medical Co. 1911.
Maximum RPM no longer subject to per se rule. State Oil
1997.
Leegin 2007 RPM subject to rule of reason standard.

EU Approach to VRs









ECJ in Consten and Grundig,
Rejection of idea that reduction in intra-brand competition
may be offset by increased inter-brand competition.
Traditional Block Exemptions
Form based – legal rather than economic approach
Vertical restraints regarded as contrary to Article 81(1)
Exempted under Article 81(3)
Ironically meant per se legal

1997 Green Paper heralded radical shift


“The fiercer is interbrand competition, the more likely are the
pro-competitive and efficiency effects to outweigh any anticompetitive effects of vertical restraints. Anti-competitive
effects are only likely where interbrand competition is weak
and there are barriers to entry at either producer or distributor
level.”

EU Treatment of RPM







“The policy of treating resale price maintenance and
impediments to parallel trade as serious violations of the
competition rules would continue. It is proposed that they be
treated as per se contrary to Article 8[1](1), as long as the
agreement, concerted practice or decision concerned may
affect trade between Member States. They are also unlikely to
benefit from an exemption under Article 8[1](3).” EU
Commission (1997, p.75)
RPM prohibited by EU Commission block exemption.
Permits maximum RPM provided this is not equivalent to
minimum or fixed price RPM
Maximum RPM unlikely to result in minimum RPM.
Competition (Amendment) Act, 2006, expands definition of
RPM

US Courts Sceptical on Predation






Matsushita Electric Industrial Co. Ltd. et al. v. Zenith Radio
Corp. et al., 475 US 574. Predatory pricing must be capable of
earning excess profits in the long run.
Cargill, Inc. v. Monfort of Colorado, Inc., 479 US 104, 122
(1986). Supreme Court warned that “mistaken inferences”
concerning alleged predatory prices “are especially costly,
because they chill the very conduct the antitrust laws are
designed to protect”.
Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509
US 209 (1993). Court referred to “the general implausibility of
predatory pricing” and concluded that “predatory pricing
schemes are rarely tried, and even more rarely successful, and
the costs of an erroneous finding of liability are high.”

Criticism of US Courts views on predation.





Earlier analysis dismissing predation as irrational relies on
assumptions of certainty and perfect information.
“At the same time modern economic analysis has developed
coherent theories of predation, contravening earlier economic
writing claiming that predatory pricing is irrational. More than
that, it is now the consensus that predatory pricing can be a
successful and fully rational business strategy; and we know of
no major economic article in the last 30 years that has claimed
otherwise.”
“But the courts have failed to incorporate the modern writing
into judicial decisions, relying instead on earlier theories no
longer generally accepted.” Bolton, P., Bradley, J. and Riordan,
M.: Predatory Pricing, Strategic Theory and Legal Policy.

EU Cases








Akzo B.V .v. E.C. Commission. [1993] CMLR 215. ECJ held
that prices below AVC were predatory. It went further and
stated that prices below average total costs “must be regarded
as abusive if they are determined as part of a plan for
eliminating a competitor.” (Emphasis added).
Where there is evidence of intent on the part of the alleged
predator, it is not necessary to satisfy the Areeda-Turner rule.
Arguably, harming competitors is the essence of competition.
Phlips (1995) Akzo a case of Stackleberg warfare rather than
predation.
Compagnie Maritime Belge v. Commission Cases C-395/96 P
[2000] 4 ECJ did not apply a cost threshold. Selective price
cutting by collectively dominant firms capable of being
abusive in its own right.

Collective Dominance.




Identifying tacit collusion.
Vodafone/O2 case.
Need to distinguish non-cooperative outcome from tacit
collusion.



Thank you.

