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Merger Controls Standard Element of 
Modern Competition Law.

• Merger controls first introduced in Ireland in 1978.
• No Merger Control Provision in EU Treaty.
• Merger Regulation only came into force in September

1990.
• Many EU countries only introduced merger legislation

after EU Regulation.
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Competition Act, 2002

• Depoliticised merger decisions, except in case of media
mergers

• CA now has sole responsibility for merger decisions
• Effect on competition the sole criterion for analysing

mergers
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Merger Control

• Traditionally very inexact science.
• 1960s US – Supreme Court blocked mergers where

merging firms had combined market share < 10%
• UK - “rough justice: some deals get stopped while others

sneak through. But rough justice is better than no justice
at all.” P. Martin: The Merger Police, Financial Times,
12.3.1998.

• A lot has changed in the intervening years.
• Mainly US led but other countries following suit.
• 1982 US Merger Guidelines a significant landmark.
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Analysing Horizontal Mergers

• 5 Stages
1. Define market.
2. Measure market concentration.
3. Identify potentially viable theories of harmful effects.
4. Analyse whether potential for entry would make

anticompetitive effects unlikely; and
5. Assess potential efficiencies.
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Clear Shift in Emphasis from Structure to 
Conduct.

• Steps 1 and 2 now less important – but not redundant.
• Grafton/Heiton use of consumer survey to define

markets but was the right question asked?
• CA Hostility to Concentration Measures - HHI thresholds

do not constitute “Safe Harbours”
• Others argue thresholds “inappropriate” for Ireland -

Misguided.
• Common to use market concentration to identify

potential anti-competitive mergers. Coate & McChesney,
(1992).
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Competitive Effects of Mergers

• Unilateral.
• Coordinated.
• See Scheffman & Coleman (2003) for detailed discussion.
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Unilateral Effects

• Result of merger is that merged firm would have power
to unilaterally raise price.

• One way in which this can arise is where merger creates
or strengthens a dominant position.

• Competitive fringe has little incentive to resist price
increase.

• Kimberley-Clark/Scott
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Unilateral Effects may occur absent a 
Dominant Position. 

• Differentiated products - the closer are the merging firms’ brands in
the minds of consumers, greater the likelihood that an increase in
the price of one, will cause consumers to shift to the other
increasing the ability and incentive for merged firm to unilaterally
raise its prices.

• Diversion Ratio used to measure relative closeness of merging
products. Higher the Diversion Ratio the greater the proportion of
the sales lost as a result of a price increase for one of the merging
firm’s products that will be captured by the other, thus offsetting any
loss of profits due to a decline in sales caused by a price increase.

• Merger should only be considered anti-competitive if a price
increase would be profitable after accounting for supply side
response by rivals.

• Rival brands may be able to reposition themselves post merger.
• History of brand entry, exit, positioning and associated costs must

be taken into account in assessing potential supply side responses.
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Coordinated Effects

• Merger may facilitate the operation of a formal cartel,
because a reduction in the number of competitors may
make it easier to detect cheating, and thereby ensure
that the remaining firms adhere to any cartel
arrangement.

• Merger may reduce the number of firms to the stage
where each of the remaining firms is far more likely to
recognise that they can gain if they compete less
vigorously, i.e. merger may facilitate tacit collusion.

• Nestle/Perrier – but did Commission divestiture
requirement facilitate collusive behaviour.
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• US 1982 Merger Guidelines only refer to coordinated
effects.

• Unilateral effects only appeared in 1992 version.
• Staples first unilateral effects case 1997.
• Traditional EU Dominance Test – Focus on structure

rather than conduct.
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Coordinated Effects Cases

• Statoil - Merger reduced number of significant suppliers
from 6 to 5.

• “the strong price competition which in the past was
offered by Conoco would simply disappear, lessening the
competitive pressure on the remaining suppliers”. (CA
p.50 emphasis added).

• Takeover of a “maverick firm”, i.e. one with a reputation
of being a price cutter increases the likelihood of
coordinated effects.

• Criticism CA claiming 27% makes firm dominant.
• FTC cruise ships merger. Economic analysis 200+ pages,

100GB of transactions price data. See Coleman
et.al.(2003)

• Contrast with AirTours/ First Choice
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AirTours/ First Choice

• Three necessary conditions for tacit collusion:
• Market must be sufficiently transparent for each member

of the oligopoly to monitor behaviour of others;
• Must be a clear incentive for firms not to cheat by

departing from any common policy on the market.
Therefore, there should be adequate deterrents to
ensure long-term compliance; and

• It must be established that the reactions of any actual or
future competitors, customers or consumers will not be
able to jeopardise the results expected from the
common policy.

• Criticism of Commission by CFI illustrates importance of
getting economic analysis right.
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Otherwise anti-competitive merger might be 
permitted if barriers to entry are low. 

• Grafton/Heiton – Qualitative rather than quantitative.
• No clear criteria for evaluation of entry. See Willig, (1991), Salop,

(1991), and Cabral, (2003)
• Salop (1991) Minimum Viable Scale (MVS) test for entry.
• “in the absence of strong evidence that an otherwise anti-

competitive merger generates efficiency gains, there is a sound
basis for presuming that entry obstacles will prevent entry in
response. Thus, the best way for courts to treat entry in many
merger cases may be not to consider it at all.” Werden & Froeb,
(1998)

• Authority may need to re-consider its treatment of entry barriers.
Massey, (2001)
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Anti-Competitive Effects may be Outweighed 
by Efficiency Gains.

• Price could fall post-merger if price reducing effect of a decline in
marginal cost (MC) due to efficiencies exceeds price increasing
effect of reduced competition in rivalry.

• In conventional one period oligopoly models, not difficult to
calculate size of fall in MC required to keep price unchanged.

• Merger may produce efficiencies, but prices may still rise due to
reduced competition, producers may gain while consumers lose out.

• Effect on total welfare will depend on relative size of gains and
losses.

• Competition Authority interprets SLC in terms of consumer welfare
rather than total welfare.

• Similar approach taken by most competition agencies.
• See Gotts and Goldman (2002) Critique.
• Issue Productive Efficiency vs. Allocative Efficiency.
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• Efficiency arguments rejected in FTC v. Proctor & Gamble Co., 386
US 568 (1967)

• Efficiencies defence developed in US due to expectations that it
would be included in EU Merger Regulation. Each version of
Guidelines since 1982 has expanded efficiencies defence.

• Commission has blocked mergers on the grounds of efficiency gains.
Neven et. al. (1998)

• EU resembles “U.S. merger policy in the 1960s and early 1970s,
where courts and enforcement agencies distrusted efficiency
arguments and believed that greater concentration invariably begat
the exercise of market power.” Kovacic, (2001)

• Only gains that cannot be achieved by the firms acting unilaterally
should be taken into account, e.g. efficiencies due to economies of
scale could frequently be achieved through internal growth.
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Onus on Parties to Prove Efficiency Claims.
• “Such claims are easily made and, I think, often too

easily believed.” Fisher, (1987).
• Staples, parties claimed efficiency gains five times higher

than forecasts provided to their respective boards.
• Statoil, not “provided with sufficient information to

enable it to take a view as to the accuracy or otherwise”
of claimed efficiency gains. Even if all claimed benefits
were passed on to consumers, the effect on fuel prices
would be relatively limited.

• Lyons Tea, efficiency gains relatively small and
insufficient to offset potential anti-competitive effects.

• “If companies used the argument that it would be too
difficult to identify specific benefits, that would tell us
everything we need to know about the real merits of
their proposals.” Kay, 1996.
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Conclusions

• Economists have developed sophisticated tools to
analyse mergers.

• Airtours/First Choice and Nestle Perrier illustrate
importance of getting it right.

• Overall Authority’s economic analysis in mergers has
been high quality.

• Question Marks over Entry
• Contrast with non-merger cases where similar analytical

tools have not been applied.
• LPG – Focus on old fashioned structural argument,

failure to analyse pricing behaviour.
• Banks
• Models exist to test for possible collusion in such cases.
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