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Regulatory Restrictions Common in Legal
Profession – Viewed with Suspicion by
Outsiders.
• “All professions are a conspiracy against the laity.”
•
•
•
•
•

(George Bernard Shaw)
Many economists sceptical
Repeated investigations
Restrictive Practices Commission (1982)
Fair Trade Commission (1990)
Competition Authority (2005)
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Case for Regulating Legal Profession
•
•
•

Based on Market Failure
Information asymmetry
professional.
Two consequences:
1. Adverse Selection
2. Moral Hazard

between
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consumer

and

Self – Regulation the Norm in Most
Jurisdictions.
• Unusual idea for economists.
• Many economists see self-regulation as tantamount to
•
•
•
•
•

creating a cartel.
Alternative view – self-regulation cost effective.
Trade-off between efficiency and potential for cartel
behaviour.
Some argue for multiple professional bodies.
Self-regulation – a form of social contract between
society and professionals that mitigates moral hazard
problem.
Terms of social contract may need to be reviewed from
time to time to prevent cartel behaviour.
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Summary of Competition Authority’s Key
Findings.
• “the legal profession is permeated with serious and
•
•
•

disproportionate restrictions on competition.”
Lawyers in Ireland enjoy relatively high incomes.
Due to monopoly rents resulting from restrictions on
competition.
Restrictions on competition are primarily the result of
regulatory restrictions imposed by the relevant
professional bodies, which have the effect of limiting
entry to the legal profession.
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Evidence Mixed at Best
• Expenditure on legal services grew in line with GDP.
• “This increase is surprising given that a service sector would not
•
•
•
•
•
•
•

typically expand at the same rate as an economy experiencing very
rapid growth fuelled predominantly by growth in hi-tech sectors.”
(Competition Authority, para 2.48)
No evidence to support this assertion
“the rate of increase in lawyers per year has typically been less than
the annual increase in GDP.” (Competition Authority, para 2.49)
Several factors contributing to growth in demand for legal services.
Rapid growth in new housing completions.
Growth in GDP – increase in number of commercial transactions.
Anecdotal evidence of increased litigiousness.
Reintroduction of some controls on solicitor advertising and
establishment of PIAB response to rapid increase in personal injuries
litigation.
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Lawyers High Average Incomes
• Reflects very high earnings of a small number.
• But many on lower incomes.
• 50% of junior counsel had average earnings < 50% of
•
•
•

median income for this group.
High earnings of small number may reflect skill premium.
Shy (2001) Lawyers’ incomes rise as number of lawyers
increases – result of supplier induced demand.
“there is little reason for concern that barristers’ fees are
above the competitive level, at least on average”. (OECD,
2001b)
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Summary of Restrictions Identified by
Competition Authority
•
•
•
•
•
•
•
•
•
•

The Existing Regulatory Structure.
Monopoly Supply of Legal Education.
Restrictions on Business Structures.
Restriction on Supply of Conveyancing Services
Restrictions on Advertising.
Restrictions on Holding Dual Titles.
Restrictions
on
Recognition
of
Foreign
Qualifications.
Restrictions on Senior Counsel.
Legal Fees and the Taxation of Costs.
Miscellaneous Restrictions on Competition.
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Legal

Authority View that Self-Regulation Wrong.
• Removing all existing restrictions insufficient because
•

•

retaining self-regulation would simply lead to the
imposition of new restrictions.
“As long as self-regulatory bodies retain such extensive
discretion over the creation and enforcement of rules
and regulations governing the supply of the service,
there will continue to be a conflict between the interests
of buyers and sellers of legal services, in which the
suppliers will be inclined to restrict competition as they
have done in the past.” (Competition Authority, para
3.52)
Self-regulation may prevent entry by competing
representative bodies.
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Authority’s Proposal for New State Regulator
of Legal Profession Flawed
• “Such a regulatory body, provided that its reforms are based on the
•
•
•
•
•
•

principles of good regulation, would retain the strengths of the
current structure while avoiding its weaknesses.”
Voluminous literature which suggests that state regulators fall far
short of this ideal.
Stigler (1975, p.115) “as a rule regulation is acquired by the
industry and is designed and operated primarily for its benefit.”
Choice is not between imperfect self regulation and an omniscient
State regulator which acts only in the public interest.
Costs of such a regulator may exceed those of self-regulation
“A Legal Services Commission would not necessarily be more costly
than the present system.”
“Even if there were higher costs, they would likely be associated
with a higher degree of transparency and accountability, with
attendant benefits.” (Competition Authority, 2005, para 3.53)
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• May be better to retain self-regulation with increased
•
•
•

oversight.
Law Society Rules must be approved by
Justice and/or Oireachtas.
Introduce requirement that views of
Authority must be sought before any rule
adopted.
Introduce similar provision with respect
Council.
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Minister for
Competition
changes are
to the Bar

Competition Authority Objection to
Monopolies in Legal Education.
1. Eliminate competition in the provision of such
2.

education and training so that the cost of such training
is likely to be higher than under competition; and
Reduce competition in the legal services market as the
representative bodies may have an incentive to restrict
entry to the profession by limiting admission to their
training programmes.
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Evidence of Entry Restrictions.
• Not advanced by Authority.
• Mid 1990s Kings Inns reportedly refused law graduates
•
•
•
•
•

with II.1 degrees.
“Where once the Law Society maintained a register of
solicitors seeking employment, they now maintain a
register of employers seeking solicitors.” (Gilhooly,
1999).
But number of places has expanded considerably.
Numbers of both barristers and lawyers have increased
quite dramatically – maybe should be higher.
“High turnover and low income of many practitioners
both suggest that entry controls are not restricting
competition among barristers.” (OECD, 2001b)
Solicitor numbers may be restricted.
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Table 1: Numbers of Solicitors and
Barristers Selected Years
Solicitors

Barristers
Senior

Senior

Total

1970

1363

56

197

253

1975

1565

66

226

292

1980

2139

77

352

429

1985

3188

103

431

534

1990

3642

105

644

749

1995

4355

130

825

955

2000

5551

192

1041

1233

2003

6593

1412
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Advertising Restrictions.
• Increase search costs and thus lead to higher prices.
• Empirical analysis largely tends to support this view.
• Restrictions on solicitor advertising removed following
•
•
•
•
•
•

FTC (1990) – some restrictions have been reintroduced.
Competition Authority found no restriction on
competition.
Bar Council rules permit only limited advertising.
Competition Authority – restrict competition.
If solicitors are informed buyers, and Authority accepts
that they are, then not clear that competition will be
restricted.
May depend on frequency of purchases by solicitors.
OECD (2001b) found impact of restrictions on barristers
advertising was small.
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Conveyancing Monopoly
• Authority proposes opening up conveyancing to financial
•
•
•
•
•
•
•

institutions along with creation of new profession of
licensed conveyancers.
Contrary to Authority claims introduction of licensed
conveyancers has had little impact in UK
Solicitors cut fees initially in anticipation of entry.
Subsequent surveys found:
Price of conveyancing increased faster in markets where
there were licensed conveyancers.
Conveyancers had adopted solicitors’ fee practices
Licensed conveyancers may have interest in maintaining
high prices.
Overall UK experience not very encouraging.
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Conclusions.

• Competition Authority argues “legal profession is
•
•
•
•
•
•

permeated with serious and disproportionate restrictions
on competition.”
Provides fairly limited evidence in support of this claim.
Proposal to abolish self regulation and replace it with a
State regulator questionable.
Simply assumes State regulatory agency would prove
superior to self regulation and involve no additional cost.
As a general rule competition law only interferes with the
activities of businesses and representative bodies where
there is clear evidence that the law has been broken.
Key element in Authority argument for change is that
professional bodies representing solicitors and barristers
could, in the future, introduce anti-competitive
restrictions.
Is this a bridge too far?
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